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Sir: 

COMMENTS ON EXAMINER'S STATED REASONS FOR ALLOWANCE 

This application was filed over seven years ago. Examiner Janvier rejected all 
claims 1-33 based primarily on his interpretation of a cited prior art reference to Burke 
(USP 6,112,191). The applicant believed Examiner Janvier's understanding of Burke to 
be factually erroneous and appealed to the BPAI. 

On January 23, 2009, the BPAI agreed with applicant and unanimously reversed 
Examiner Janvier with respect to all grounds of rejection. 

The BPAI decision includes specific Findings of Fact (FF1 , FF2 and FF3) which 
demonstrate that Examiner Janvier's expressed understanding of Burke was (and is) 
clearly erroneous. 
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Although the IFW Examiner Search Notes and related materials reveal that 
Examiner Janvier performed extensive further searching for prior art on May 8, 16, 17 
and 18, and discussed "allowance issue with SPE James Myhre" on May 7 and again 
on May 1 1 , the Examiner never requested a rehearing at the BPAI - as is contemplated 
under certain situations at MPEP §1214.04. 

It is also noted that when an Examiner is completely reversed, MPEP §1214.04 
instructs that this brings the case up for immediate action - and that the Examiner 
should never regard such a reversal as a challenge to make a new search to uncover 
other and better references. 

After delaying for substantially four months, on May 20, 2009, Examiner Janvier 
issued notices of allowability and allowance. However, included with the notices were 
stated Reasons for Allowance, wherein Examiner Janvier again re-hashes his clearly 
erroneous understanding(s) of Burke. In effect, instead of accepting the unanimous 
BPAI decision, Examiner Janvier has filed his dissent to that decision. 

This is also inconsistent with MPEP §1720 which instructs that when a BPAI 
decision is rendered and returned to the Examiner, subsequent action will be taken that 
is consistent with that decision - unless a rehearing is requested (MPEP §1214.04). 

To the extent that the stated Reasons for Allowance included on pages 2-4 of the 
Notice of Allowability mailed May 20, 2009, go beyond simple acceptance of the BPAI 
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decision, such are traversed. The BPAI decision needs no further comment or 
embellishment. The record herein makes it clear that the reason for allowance of this 
application is the unanimous BPAI decision - and the explanation(s) therein. 



LSN:lef 

901 North Glebe Road, 11th Floor 
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Respectfully submitted, 



Nixon & Vanderhye p.c. 
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